Enforceability of ADR agreements : an analysis of selected EU member states by Salehijam, Maryam
 
 
THE ENFORCEABILITY OF ALTERNATIVE DISPUTE 
RESOLUTION AGREEMENTS: AN ANALYSIS OF 
SELECTED EUROPEAN UNION MEMBER STATES 
 
MARYAM SALEHIJAM* 
 
Abstract 
 
Alternative Dispute Resolution Agreement — Alternative Dispute Resolution 
Clause Conciliation — Enforcement — Mediation — Austria — England — 
Germany — Trends 
 
It is common for parties to a commercial contract to agree to resolve any dispute 
arising out of their contract through alternative dispute resolution (‘ADR’). 
However, with the exception of arbitration, there is no current uniform statutory 
basis for the assessment and enforcement of ADR agreements at the international 
and European Union (‘EU’) level. Thus, the issue of the validity and 
enforceability of ADR agreements persists in most European jurisdictions. This 
ambiguity is thought to dissuade parties from concluding ADR agreements due 
to uncertainty of the legal consequences of non-compliance with the relevant 
terms. This comment aims to provide parties with clarity regarding the issue of 
the validity and enforceability of ADR agreements by analysing when an ADR 
agreement begins to have binding effect. In addressing this question, two goals 
are sought to be fulfilled: firstly, to outline common trends to guide the EU in 
establishing a statutory framework for ADR; and secondly, to provide clarity to 
parties using ADR agreements. 
 
I INTRODUCTION 
 
Prior to the 1990s, the use of ADR in commercial disputes in Europe was rare.1 
Today, ADR mechanisms are increasingly accepted as legitimate methods of 
dispute resolution, with the number of disputes settled through ADR growing 
annually.2 This rise in ADR is the result of growing recognition among business 
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leaders that ADR provides a cost-effective and time-saving alternative to court 
procedures, as well as observance of European states’ active support for the 
resolution of disputes outside the courts.3 The EU’s promotion of ADR through 
legislative initiatives to encourage cross-border trade has also influenced the 
uptake of ADR.4  
 
However, currently, arbitration provides the only uniform statutory basis for the 
assessment and enforcement5 of commercial ADR agreements.6 The lack of a 
uniform approach to assessment and enforcement of ADR agreements is 
problematic, and has resulted concern in most European jurisdictions surrounding 
the validity and enforceability of ADR agreements.7 The legal consequence of 
non-compliance with the relevant terms of an agreement is one concern which 
possibly dissuades parties from using ADT agreements in their commercial 
contracts.8 While in some jurisdictions, a breach might result in the court or 
arbitral tribunal rejecting their jurisdiction over the case on the basis that an 
                                                          
Alternative Dispute Resolution in International Business-to-Consumer E-Commerce' 
(2002) 20 Boston University International Law 125, 131. 
3  Laine Fogh Knudsen and Signe Balian, 'Alternative Dispute Resolution Systems Across 
the European Union, Iceland and Norway' (2014) 109 Procedia - Social and Behavioral 
Science 944, 945; Pablo Cortés, 'The Promotion of Civil and Commercial Mediation in 
the UK' (Research Paper, University of Leicester School of Law, 2015) 7. 
4  See generally GREEN PAPER on Alternative Dispute Resolution in Civil and Commercial 
Law, ‘ADR is a political priority, repeatedly declared by the European Union institutions’ 
(19 April 2002, COM (2002) 196 final). See also Directive 2008/52/EC of the European 
Parliament and of the Council of 21 May 2008 on Certain Aspects of Mediation in Civil 
and Commercial Matters [2008] OJ L 136/3; Directive 2013/11/EU of The European 
Parliament and of the Council of 21 May 2013 on Alternative Dispute Resolution for 
Consumer Disputes and Amending Regulation (EC) No 2006/2004 and Directive 
2009/22/EC (Directive on Consumer ADR) [2013] OJ L 165/63; Regulation (EU) No 
524/2013 Of The European Parliament and of the Council of 21 May 2013 on Online 
Dispute Resolution for Consumer Disputes and Amending Regulation (EC) No 2006/2004 
and Directive 2009/22/EC (Regulation on Consumer ODR) [2013] OJ L 165/1; Martin, 
above n 2, 150.  
5  Enforcement in this paper refers to ‘giving effect’. The issue of enforcement in the field 
of ADR also arises following a settlement. This paper does not address the issue of the 
enforceability of settlements. 
6  Laurence Boulle, Mediation: Principles, Process, Practice (Ligare Pty Ltd, 3rd ed, 2011) 
618. 
7  Carlos Esplugues Mota et al, Civil and Commercial Mediation in Europe: Cross-Border 
Mediation (Intersentia Publishers, 2014) 589; Boulle, above n 6, 618; Alexander Jolles, 
'Consequences of Multi-tier Arbitration Clauses: Issues of Enforcement' (2006) 72(4) 
Arbitration, 329, 329; Cortés, above n 3, 7. 
8  Boulle, above n 7, 617; Thomas Heintzman, When is a Mediation Agreement 
Enforceable? (5 July 2012) Heintzman ADR  
 <http://www.heintzmanadr.com/international-commercial-arbitration/when-is-a-
mediation-agreement-enforceable/>. 
 
 
enforceable dispute resolution agreement exists, in others, a valid ADR 
agreement has been held to be unenforceable by the courts.9 
 
This comment aims to provide clarity regarding the validity and enforceability of 
ADR agreements by analysing when an ADR agreement begins to have binding 
effect. It should be noted that this comment focuses on commercial10 and 
consensual agreements of parties who wish to resolve their dispute via non-
binding ADR.11 This comment may be of use to UNCITRAL Working Group II 
(Arbitration and Conciliation), in guiding the potential drafting of an international 
convention for the enforcement of conciliation agreements.12  
 
Part II of this comment defines the concept of ADR and ADR agreements in order 
to clarify their non-static definitions. Part III further clarifies the law applicable 
to the question of validity and enforcement of ADR agreements. Part IV addresses 
the main research question by analysing the approach taken by Austria, England 
and Germany (‘the Member States’). This analysis is further divided into sections 
on validity and enforceability. Then, Part V establishes common trends among 
the Member States under analysis. The choice of Member States is motivated by 
three distinct factors; firstly, all three States recognise, at least to a certain extent, 
the enforceability of ADR agreements;13 secondly, these Member States have had 
an influential role in the development of ADR in the EU;14 thirdly, by contrasting 
the rules in a common law state and two German civil jurisdictions, this comment 
uncovers similarities that can be further studied by the EU in the development of 
a harmonised approach to ADR. 
 
To address the research question, this comment reflects on how and to what extent 
the Member States under analysis recognise the validity and enforceability of an 
ADR agreement. This comparative analysis will involve a study of case law, 
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statutory law, and legal literature. Furthermore, due to a lack of comprehensive 
regulation of ADR in most Member States, the focus of the research is on 
mechanisms subject to legislation or judicial scrutiny. Consequently, the research 
has a special focus on mediation and conciliation, as (except for England) there 
is limited literature and legal texts involving other forms of non-binding ADR.  
 
II DEFINITION AND TERMINOLOGY 
 
A What is ADR? 
 
As there is no consensus regarding the definition of ADR, the interpretation of 
the term ‘alternative’ determines the range of mechanisms that constitute a form 
of ADR. The term ‘alternative’ in ADR may mean that a private neutral member 
conducts the proceedings, rather than a judge presiding over the matter. 
Alternatively, it could refer to the techniques of ADR that are ‘alternative to the 
litigious nature of traditional court proceedings’.15 The difference between the 
two definitions has an impact on the mechanisms that fall under the ADR 
umbrella. The application of the latter definition would exclude arbitration and 
other binding mechanisms, as an arbitrator and a judge have the same role; 
making a binding decision on a dispute.16 Moreover, Jarrosson argues that ‘ADR 
is generally considered as a means of avoiding arbitration proceedings’.17  
 
In the alternative, an application of the former definition would mean that 
arbitration and negotiation would be classified as ADR.18 However, some 
authors, such as Piers, exclude those forms of ADR that function without a neutral 
third-party such as negotiation procedures.19 This comment adheres to the former 
definition of ‘alternative’, as that definition is in line with the definition adopted 
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by the EU Commission (‘the Commission’). According to the Commission, ADR 
includes only those mechanisms involving a neutral third party.20 Thus, while 
arbitration is included in this definition, negotiation is not. This comment makes 
a further distinction between the various forms of ADR, as the boundary between 
them may be blurred.21 For instance, procedures and processes of mediation often 
overlap with other ADR devices such as conciliation,22 while arbitration is also 
thought to be very similar to mediation by the common person.23 
 
Arbitration belongs to the field of ‘binding’ ADR, while mediation and 
conciliation relate to the field of ‘non-binding’ ADR. Awareness of the clear 
difference between arbitration on the one hand and mediation and conciliation on 
the other is important. This is because arbitration utilises ‘third party decision-
making’ whereas mediation and conciliation utilise ‘joint decision-making’.24 
The cumulative effect of the above differences results in further concerns 
regarding the enforcement of mediation and conciliation agreements.25 This is 
due to the trend that delineates mediation and conciliation agreements to the 
general rules of contract law, which is problematic as these clauses only entail an 
obligation to submit a dispute to mediation or conciliation, with the potential to 
create an obligation that is unenforceable.26  
 
This comment focuses on non-binding ADR agreements in commercial disputes, 
such as mediation and conciliation. Thus, for the purposes of fluid reading, 
hereafter, when referring to ADR, this comment is referring to non-binding ADR. 
The following part dissects the term ‘ADR agreement’ to provide more clarity 
regarding the scope of this comment. 
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 B ADR Agreements v Neutral Third-Party Agreements 
 
Parties’ common desire to submit their existing or future disputes to ADR can be 
contained in an agreement as a clause27 or an independent contract.28 For the 
purpose of efficiency, the agreement of the parties to submit their dispute to ADR 
is hereafter referred to as the ‘ADR agreement’. In choosing such terminology, 
this comment contradicts authors who refer to the agreement between the parties 
and the third-party neutral as ‘the ADR agreement’.29 Instead, a new term is 
suggested for the agreement between the parties and the neutral, namely ‘the 
neutral third–party agreement’.30 
 
The suggested terminology avoids creating confusion between the agreement of 
parties to submit their dispute to ADR and their contract with the neutral third-
party for the provision of ADR services. Despite the above distinction, the 
contents of ADR agreements and third-party neutral agreements often overlap. 
This overlap is due to the fact that both agreements are subject to contract law 
principles, according to which the content of the agreements is fully governed by 
the parties, who are often unaware of the difference between the two.31  
 
III THE LAW APPLICABLE TO THE ADR AGREEMENT 
 
EU law addresses the validity of ADR agreements through only some general 
indications that often focus on cross-border and consumer ADR.32 Accordingly, 
a consumer cannot be bound by an ADR agreement if the agreement was 
concluded before a dispute arose.33 Thus, questions regarding the binding effect 
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of ADR agreements in commercial contracts are left unanswered by the EU.34 In 
the absence of a common EU framework, the question of legal validity and 
enforceability of an ADR agreement must be addressed by the application of 
domestic laws.35  
 
In domestic cases, and in the absence of a choice of law by the parties, the lex fori 
applies to questions of validity and enforceability. However, in cross-border 
cases, the issue of applicable law remains controversial, due to a lack of 
consensus regarding the applicability of existing European private law 
instruments to ADR agreements.36 Without such consensus, the Member States’ 
distinct laws on private international law apply to questions that arise from the 
transnational application of an ADR agreement. This is also problematic, as some 
Member States classify such agreements as contractual in nature37 while others 
classify them as both procedural and contractual.38  
 
In Member States where the ADR agreement is considered to be of a contractual 
nature, it is probable that the rules on the determination of the law applicable to 
contracts are of relevance. Therefore, in these instances, the Rome I Regulation39 
can apply to the determination of the law applicable in answering the questions 
of validity and enforceability of cross-border ADR agreements. The Rome I 
Regulation would, in particular, determine the legal regime applicable to the 
issues of consent, substantive and formal validity, and the contractual liability in 
cases of a breach of the parties’ obligations in the ADR agreement as well as 
various other aspects within the material scope of application.40 If the Rome I 
Regulation is not applicable, the domestic private international law rules will 
prevail.  
 
This comment refrains from engaging in a private international law analysis of 
the law applicable to these agreements. Instead, it focuses on the above-
mentioned three national approaches to assessing the legal validity and 
enforceability of ADR agreements.  
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IV LEGAL VALIDITY AND ENFORCEABILITY OF ADR AGREEMENTS 
 
This part firstly explores the way in which Austria addresses the question of 
validity and enforceability of ADR agreements. It then proceeds to analyse the 
approach taken in England and ends by analysing the German approach. Through 
applying a comparative law approach, the comment establishes the common 
trends that may be helpful to parties when drafting ADR agreements and to the 
EU in pursuing a uniform framework for the enforceability and validity of ADR 
agreements.41 
 
A Austria  
 
In Austria, there is no regulation of ADR agreements, no definition thereof, and 
no specific formalities regarding the structure of such agreements.42 Therefore, 
the principles of contract law apply to the question of validity and enforceability. 
These principles require that the agreement should demonstrate the will of the 
parties to submit their dispute to ADR.43 In addition, as the ADR agreement is a 
legal agreement that is characterised by party autonomy44 and subject to 
principles of civil law. The contents of such agreements are also left to party 
autonomy.45  
 
Regarding material validity, the Austrian Supreme Court (Oberster Gerichtshof) 
(‘the Court’) has developed requirements relating to conciliation clauses in 
employment disputes.46 Conciliation clauses are deemed invalid by the court if 
they lack certainty and/or because they are contrary to public policy and morality 
in the sense of § 879 ABGB (Allgemeine bürgerliche Gesetzbuch - the Austrian 
Civil Code).47 The certainty requirement means that an agreement is declared 
invalid if it does not contain specific details regarding the selection of the neutral 
third party or parties.48 The application of public policy and morality for the 
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Method 2; Eric Stein, 'Uses, Miuses-And Nonuses of Comparative Law' (1977) 72(2) 
Northwestern University Law Review 198, 199. 
42  Nevertheless, the written form is recommended due to obvious concerns of evidence: 
Bettina Knoetzl and Judith Schacherreiter, 'Austria' in IBA Litigation Committee (ed), 
Multi-Tiered Dispute Resolution Clauses (2015), 17; Frauenberger-Pfeiler, above n 29, 
11. 
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invalidation of an agreement occurs when the agreement does not guarantee a 
certain minimum of objectivity or when it results in an unacceptable disadvantage 
by delaying the commencement of a binding dispute resolution mechanism.49 
These critical requirements are also applicable to comparable ADR mechanisms, 
such as mediation.  
 
In principle, an ADR agreement in Austria obliges the parties to jointly seek 
mutually satisfactory results and in doing so, refrain from actions that endanger 
the goal of a mutual settlement.50 Specific to conciliation, the Court has 
determined that parties must await the decision of the conciliation body for an 
acceptable period (up to six months)51 before proceeding to bring their dispute 
before the courts.52 However, the substantive contractual nature of such 
agreements means that the court must accept their jurisdiction.53 The court can 
only stay (not dismiss) a premature claim if the parties have concluded a pactum 
de non petendo54 and if one of the parties raises an objection during the 
proceedings at first instance.55 Evidently, ADR agreements do not affect the 
jurisdiction of the courts.56 However, if the parties’ obligation to conciliate is 
written in mandatory terms and prescribes a time limit for the completion thereof, 
the court may reject the claim on the basis that the claim has not yet become due 
(mangelnde Klagbarkeit).57 The above approach has resulted in a lack of 
consensus regarding the enforceability of ADR clauses in Austria, in particular, 
those relating to mediation. Nevertheless, it appears that, with regard to the 
principle of voluntariness, mediation agreements are unlikely to affect the 
                                                          
49  Knoetzl and Schacherreiter, above n 42, 17. 
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55  Zivilprozessordnung [the Austrian code of Civil Procedure] (ZPO) § 482 [1]. 
56  If the mediation agreement blocked access to court, it would be contrary to the principle 
of voluntariness: Frauenberger-Pfeiler, above n 50, 14. 
57 Ibid. 
 
 
jurisdiction of the Austrian courts, neither at the initiation of court proceedings 
nor where there is a stay of court proceedings.58 Moreover, despite a stay, 
Austrian courts cannot force parties to commence proceedings against their will 
as, especially in the case of mediation, this is contrary to the voluntary nature of 
these procedures.59 
 
Therefore, parties cannot be forced to conduct ADR against their will.60 This 
means that there are no clear negative consequences or sanctions if a party refuses 
to participate in the ADR mechanism outlined in their agreement or if the ADR 
is not conducted in good faith.61 The court can only temporarily reject a claim on 
the basis of an existing agreement, which means that the parties are free to 
withdraw from the ADR mechanism at any time.62 If the withdrawal is in breach 
of the parties’ agreement,63 then there will be a breach of contract which may lead 
to compensation claims in certain circumstances.64 
 
B England 
 
In England, there is no definition of what constitutes an ADR agreement, a 
description of its content, or any substantive requirements (or written conditions). 
If there is a written agreement to submit to a formal ADR procedure, it is expected 
that it details the intended duration of the process, and the general basis of the 
procedure, such as the role of the neutral and their code of conduct, among other 
things.65 Thus, upon the fulfilment of certain conditions, English courts recognise 
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196/11m, 14 December 2011. 
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64  However, this requires proof of actual financial harm, which is rather difficult in most 
cases. See Frauenberger-Pfeiler, above n 50, 14; Frauenberger-Pfeiler, above n 29, 13. 
65  Cable and Wireless Plc v IBM UK Limited [2002] CLC 1319; Wah (Aka Alan Tang) and 
Anor v Grant Thornton International Ltd and Others, [2012] EWHC 3198 (Ch). See also 
Elizabeth Crawford and Janeen Carruthers, 'United Kingdom 2014' in Carlos Esplugues 
 
 
the validity and enforceability of an ADR agreement.66 However, in some 
contexts, the law invalidates contracts that exclude formal recourse to state courts 
or tribunals for public policy reasons.67 For example, in Clyde and Co v Bates van 
Winkelho,68 Slade J ruled against a clause limiting access to a tribunal system of 
rights.69  
 
English courts were not traditionally open to giving procedural effect to an 
agreement to mediate specifically70 and ADR agreements (excluding arbitration) 
in general.71 Cable and Wireless Plc v IBM UK Limited (‘Cable and Wireless’)72 
marked a shift in the policy of the English courts.73 Here, the Commercial Court 
held a clause to be enforceable despite the parties’ failure to choose a method of 
dispute resolution. The parties had agreed to ‘an ADR procedure as recommended 
to the parties by the Centre for Dispute Resolution’.74 The Court found that this 
provision was a sufficiently defined mutual obligation upon the parties’ and thus, 
the clause was valid and enforceable.75  
 
Moreover, in his dictum, Coleman J noted that a reference to ADR that does not 
include a provision for an identifiable procedure is also enforceable ‘in principle, 
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however, where there is an unqualified reference to ADR, a sufficiently certain 
and definable minimum duty of participation should not be hard to find’.76 
Therefore, a reference to ADR in an agreement is binding and non-optional so 
long as the reference contains a sufficiently certain and definable minimum duty. 
If this condition is not fulfilled, the agreement is unenforceable. 
 
In the case of Holloway and another v Chancery Mead Ltd (‘Holloway’),77 the 
Court listed three criteria required for an ADR clause to be binding on the parties: 
First, that the process must be sufficiently certain in that there should not be 
the need for an agreement at any stage before matters can proceed. Secondly, 
the administrative processes for selecting a party to resolve the dispute and to 
pay that person should also be defined. Thirdly, the process or at least a model 
of the process should be set out so that the detail of the process is sufficiently 
certain.78 
 
Although the first requirement follows that of Cable and Wireless, the second and 
third requirements were a development of the English law toward the 
enforceability of ADR agreements.79 This high threshold of certainty was applied 
by the Court of Appeal in Sulamerica CIA Nacional De Seguros SA v Enesa 
Engenhaira (‘Sulamerica’).80 In this case, the Court ruled that the dispute 
resolution clause in question was not sufficiently precise to create an obligation 
to commence mediation:  
The first paragraph contains merely an undertaking to seek to have the dispute 
resolved amicably by mediation. No provision is made for the process by 
which that is to be undertaken and none of the succeeding paragraphs touch 
that question.81 
 
This judgement seems to suggest that the ADR clause must contain an explicit 
reference to an ADR provider or institution, or contain a detailed provision 
regarding the appointment of the neutral party and the ADR procedure to be used. 
Accordingly, clauses that only contain an agreement to engage in ad hoc ADR 
are unlikely to be enforced.82 
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Five years following Holloway, in Wah v Grant Thornton International Ltd 
(‘Wah’),83 the Court expanded the above criteria and held that for any positive 
obligation (e.g. an obligation to conciliate or to mediate) to be enforceable, the 
clause must: 
a) contain a sufficiently certain and unequivocal commitment to commence 
a process; 
b) set out the steps each party is required to take to put the process in place; 
and  
c) be sufficiently clearly defined to enable the Court to determine objectively 
determine [:] what under that process is the minimum required of the 
parties to the dispute in terms of their participation in it and […] when or 
how the process will be exhausted or properly terminable without breach.84 
 
Likewise, negative obligations (such as those preventing legal proceedings until 
the ADR clause is fulfilled) must be sufficiently defined, and the court must be 
able to objectively ascertain whether the event has been fulfilled.85 In light of the 
above requirements, Hildyard J in Wah found the clause in question 
unenforceable despite the relevant clauses establishing a detailed procedure 
because the process regarding who was to be involved was not clear, the clause 
contained vague terms such as ‘attempt to resolve the dispute’, and it was unclear 
whether the neutral was to reach a conclusion or take a particular step.86 
 
However, in the recent case of Emirates Trading Agency LLC v Prime Mineral 
Exports Private Ltd (‘Emirates’),87 Teare J enforced a multi-tiered dispute 
resolution and required parties to seek to resolve the dispute by ‘friendly 
discussion’ for a period of four weeks prior to being able to commence 
arbitration.88 The Court therefore followed the Australian and Singaporean 
approach to the enforcement of ADR clauses.89 In doing so, the Court held that 
the enforcement was also in the public interest, as commercial parties expected 
the Court to enforce obligations as the object of the clause was to avoid 
arbitration.90 Interestingly, this case was first argued in front of an arbitral tribunal 
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that found it had jurisdiction on the grounds of the clause’s unenforceability and 
fulfilment.  
 
If this ruling is followed in other cases, it could potentially result in a drastic shift 
in the English position on agreements to negotiate in dispute resolution clauses.91 
However, in coming to such a decision, the Court acknowledged that it did not 
apply the criteria set out in Sulamerica and Wah, as the obligation to engage in 
friendly discussion is distinct from structured ADR processes, such as mediation 
or conciliation.92 The Court intentionally focused on clauses requiring informal 
discussions, instead of structured processes.93 Therefore, the Court in Emirates 
did not aim to implement the strict requirements of Sulamerica and Wah. 
Nevertheless, it can be argued that such a shift will indirectly affect English 
court’s policy towards enforcing clauses calling for formal ADR processes. This 
is because their motive for their declining to enforce mediation clauses is their 
subsequent willingness to make agreements to agree on the particulars of ADR at 
a later date, which had, prior to Emirates, found to be unenforceable.94 
 
Evidently, there is no clear approach to the enforcement of ADR agreements by 
English courts. While some courts have been highly protective of the requirement 
of certainty in a clause, others give more importance to the parties’ intentions in 
including an ADR clause in their commercial contract.95 This complicated 
approach to the enforcement of ADR clauses not only causes parties to sway away 
from the inclusion of such clauses but also results in the various ADR providers 
having a monopoly in the provision of ADR services. The latter result is evident 
when taking into consideration the Cable and Wireless judgments.  
 
Moreover, the reluctance of courts to uphold agreements to mediate that do not 
contain a procedure for the selection of the mediator stands in contrast to the court 
appointment of an arbitrator in accordance with s 18(3)d of the Arbitration Act 
1996 (UK).96 The argument that the courts should, when appropriate, imply terms 
into ADR clauses to make them enforceable is supported by the fact that ADR 
processes such as mediation are now well established.97 
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It should be noted that the English court’s power to compel a party to comply 
with their ADR agreement is limited. The courts only have the power to compel 
the parties to send a representative to take part in the mediation procedure by way 
of a stay of proceedings or an anti-suit injunction to stop an offending party from 
proceeding to arbitration or premature foreign proceedings.98 Furthermore, 
despite the lack of rulings in which the courts awarded damages for a breach of 
an ADR clause, the obiter comments in Emirates suggest the possibility of 
damages on the basis of a loss of a chance.99 
 
Although until relatively recently, the English courts were reluctant to enforce an 
ADR clause due to the vagueness of certain clauses, the spread of ADR and the 
corresponding public policy support for it has led the English courts to change 
course. The courts will now compel a party to comply with a specific contractual 
clause (the ADR agreement) as long as the clause is sufficiently certain. There is, 
therefore, no need for an agreement to be made before the mediation can 
commence, so long as the administration process for selecting and paying the 
neutral is defined and the model of the process is set out.100 This policy of holding 
parties to their agreement to conduct ADR is already widespread in other 
common law jurisdictions such as Australia and Singapore.101  
 
C Germany 
 
German law does not comprehensively regulate ADR. Hence, its procedural law 
also does not address the conclusion of ADR agreements (other than for 
arbitration).102 Moreover, the Mediation Act of 2012103 contains no rules or 
requirements relating to the structure of the mediation agreement. In light of this, 
it has been debated by some scholars whether the § 1031 ZPO 
(Zivilprozessordnung-German Code of Civil Procedure) forms some sort of 
requirements for arbitration agreements, and whether it should therefore apply by 
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analogy to mediation.104 The overwhelming conclusion however is that the form 
requirements for arbitration agreements should not apply to an agreement to 
mediate105 as an agreement to mediate, unlike an arbitration agreement, ‘does not 
irrevocably bar the parties from filing a lawsuit’.106 Therefore, general rules of 
contract law must be referred to in assessing the formal validity of an agreement 
to mediate.107  
 
For an ADR agreement to be valid, it needs to clearly express the will of the 
parties to use ADR, provide clarity regarding the mechanism to be used, and it 
must define the types of disputes that the parties intend to submit to ADR.108 
Hence, a general reference to future disputes does not amount to a valid 
agreement.109 A question left unanswered by German law is whether an ADR 
agreement must specify the third-party neutral or whether a specification of a 
procedure for the appointment of the neutral suffices.110  
 
Additional requirements in connection to material validity stipulate that the 
parties can only subject a dispute to ADR if the dispute relates to rights that the 
parties may dispose of.111 Furthermore, and similar to the procedures in Austria 
and England, an ADR agreement (except for arbitration agreements) cannot 
permanently restrict the parties’ access to courts.112 Moreover, ADR agreements 
are subject to § 305 et seqq. BGB (Bürgerliches Gezetzbuch-German Civil Code) 
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on unfair terms in standard contracts. This provision is specifically relevant when 
a consumer is involved, as such a case leads to more extensive scrutiny of the 
ADR agreement. For example, an agreement that unduly puts the other party at a 
disadvantage is invalid in accordance with § 307 BGB.  
 
Similarly, German law does not explicitly address the enforceability of ADR 
agreements except in relation to conciliation clauses.113 In 1998, the German 
Federal Supreme Court (Bundesgerichtshof) ruled that conciliation clauses must 
be enforced when it clearly expresses the parties’ will to solve the dispute through 
conciliation before proceeding to court.114 Moreover, the Court noted that a claim 
brought in violation115 of a conciliation agreement with an implied pactum de non 
petendo would be temporarily inadmissible.116  
 
Therefore, if parties have agreed to a mandatory settlement clause, they are 
obliged to comply with their agreement otherwise German courts will likely hold 
that the claim was brought in violation of the parties’ agreement to pursue ADR 
and is therefore temporarily inadmissible.117 It should, however, be noted that the 
court cannot dismiss an action unless one of the parties invokes the ADR 
agreement as an argument in favour of inadmissibility within the time period set 
by the court.118 Although German courts have yet to rule on the enforceability of 
mediation agreements,119 the above rulings may be extended to mediation.120 This 
is because conciliation is a comparable form of dispute resolution to mediation.121 
If an ADR agreement is found to be binding, the parties will at a minimum be 
obliged to appoint the neutral and attend the first session of the proceedings.122 
 
In principle, an ADR agreement should be enforced in the same manner as 
contracts in German courts.123 Accordingly, courts will temporarily dismiss a 
claim brought in violation of an ADR agreement that precludes the 
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commencement of judicial proceedings before an attempt to resolve the dispute 
through ADR is made.124 The analysis of the German approach is based on 
relatively few cases as in Germany, the use of ADR in the resolution of 
commercial disputes is still relatively rare. The predicted future growth of ADR, 
however, will enable a more detailed analysis of the German approach in light of 
increased case law and legislative focus.  
 
V COMMON TRENDS 
 
A comparative analysis of the domestic laws of the selected Member States 
enables the delineation of common trends which may support the EU in its 
establishment of a uniform framework for ADR. Also, such an analysis provides 
clarity to parties wishing to conclude an enforceable ADR agreement, which will 
better guide the parties in the drafting stage. This part firstly discusses the 
common trends evident in the assessment of the validity of ADR agreements and 
will proceed to outline the common trends in the various approaches to 
enforcement. This part concludes by providing a critical analysis of the various 
approaches. 
 
A Common Trends in the Assessment of Validity 
 
The analysis of the Austrian, English and German approaches to the question of 
the validity of ADR agreements faces limitations as — except for England — the 
validity and enforceability of ADR agreements are rarely assessed by national 
courts.125 The rarity of regulation and assessment results in ADR agreements 
being subject to the rules on the validity of contracts.126 In all jurisdictions under 
analysis, the ADR agreement must demonstrate the will of the parties to submit 
their dispute to ADR. Additionally, in all three Member States, indications exist 
that the ADR agreement must provide clarity regarding the mechanism to be used, 
define the dispute(s) that the parties agree to resolve through ADR, and specify 
the procedure for the appointment of the neutral. Furthermore, and in accordance 
with EU law, ADR agreements involving a consumer cannot be concluded before 
the dispute arises.127  
 
The above similarities do not imply that an ADR agreement found to be valid in 
one of the Member States will also be found to be valid in another. This is because 
the courts in the Member States under analysis do not apply the same threshold 
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to the question of whether an ADR agreement has fulfilled the above 
requirements. This is evident when assessing the strict approach of the English 
courts in comparison to that of the comparatively more relaxed German courts. 
These differing approaches cannot be mitigated by the harmonisation of laws 
applicable to the assessment of the validity of ADR agreements, as the approaches 
are influenced by legal culture. Nevertheless, the shared requirements regarding 
the validity of ADR agreements, as noted above, provide a provisional answer to 
the question of the main elements required to establish a valid ADR agreement.  
 
B Common Trends in Enforcement 
 
The comparative analysis above demonstrates that ADR agreements can be 
enforced in all three Member States to varying extents. In Austria, the courts may 
stay or reject the proceedings if a party raises the objection of a valid agreement. 
However, in staying the proceedings, the court cannot require the parties to 
conduct ADR. Thus, in Austria, the enforcement of ADR agreements is limited 
to a stay that can be lifted immediately if the parties return to court. It is submitted 
that the above approach to enforcement of mediation agreements involves a 
minimum level of coercion.  
 
Similarly, in England, an ADR agreement is enforceable by way of a stay or an 
anti-suit injunction. English courts may also utilise injunctions to prevent the 
parties from pursuing proceedings in foreign courts or arbitral tribunals. 
However, the English courts apply a high threshold for enforceability. Thus, 
while the English approach uses slightly more coercion than the Austrian 
approach, it seems less probable that an English court will find an ADR 
agreement enforceable.  
 
In Germany — the country with the least experience in commercial ADR — 
courts declare a claim brought in violation of an ADR agreement as temporarily 
inadmissible. In doing so, scholarly writing suggests that the courts expect parties 
to commence the ADR proceedings by: appointing the neutral; submitting a 
statement of their claims; and at the very least, attending the first ADR session. 
Thus, while there are more commercial disputes settled through ADR in England 
and Austria than in Germany, German courts are found to be the most inclined to 
enforce ADR agreements, with the highest level of coercion.128 
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C Analysis of the Approaches 
 
In concluding an ADR agreement, the parties’ main objective is generally to 
avoid lengthy and costly litigation.129 Evidently, the courts’ aversion to the 
enforcement of these agreements is contrary to the parties’ intentions when 
concluding the contract. This is because the time and expenses needed to seek the 
enforcement of an ADR agreement result in an undue delay in the resolution of 
the parties’ dispute.130 Therefore, it is suggested that the Austrian and English 
courts’ conservative approach to enforcement does not fit the goal of commercial 
parties in concluding an ADR agreement.  
 
Article 13 of the UNCITRAL Model Law on International Commercial 
Conciliation also supports the enforcement of ADR agreements:  
Where the parties have agreed to conciliate and have expressly undertaken 
not to initiate during a specified period of time or until a specified event has 
occurred arbitral or judicial proceedings with respect to an existing or future 
dispute, such an undertaking shall be given effect by the arbitral tribunal or 
the court until the terms of the undertaking have been complied with, except 
to the extent necessary for a party, in its opinion, to preserve its rights. 
Initiation of such proceedings is not of itself to be regarded as a waiver of the 
agreement to conciliate or as a termination of the conciliation proceedings. 
 
Likewise, art 10(2) of the ICC Mediation Rules prevent parties from submitting 
their dispute to arbitration or litigation if they have agreed, in writing, to refrain 
from doing so while ADR processes are in play: 
Unless all of the parties have agreed otherwise in writing or unless prohibited 
by applicable law, the parties may commence or continue any judicial, arbitral 
or similar proceedings in respect of the dispute, notwithstanding the 
Proceedings under the Rules. 
 
Moreover, research concerning court-annexed mediation has shown that the 
imposing of mediation does not, in an adverse manner, affect the potential of 
settlement. Thus, it can be argued that the enforcement of an ADR agreement is 
beneficial to the resolution of a conflict.131 Such a finding supports the argument 
that a degree of coercion in ADR is reasonable, particularly where the parties 
have previously concluded an ADR agreement.132 
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The preference for an enforcement friendly approach is not unanticipated, as 
‘what is enforced is not a duty to agree, but the minimum participation in the 
mediation procedure, which might open the door to an outcome of mutual 
gain’.133 In support, Pel finds the regulation of the enforceability of mediation 
clauses essential.134 He argues that ‘mediation clauses should be binding on 
parties and judges, and should lead to the inadmissibility of court procedures, if 
contrary to the clause, mediation has not been attempted’.135  
 
VI CONCLUSIONS 
 
This comment addresses the issue of enforceability of ADR agreements in an 
attempt to fulfil two goals: firstly, to clarify the uncertainty of enforceability that 
at times prevents parties from concluding ADR agreements; and secondly, to 
provide the EU with an analysis that may assist the development of harmonised 
laws. A comparative analysis of the Austrian, English and German approaches to 
the validity of ADR clauses revealed that all three Member States have similar 
requirements for a valid ADR agreement. This, in turn, implies that 
harmonisation of the various requirements is feasible, requiring only minimal 
change. For the parties, the above finding leads to the suggestion that in 
concluding an ADR agreement, language should be used that is both binding and 
definitive when outlining: the ADR mechanism to be used; the duration of the 
proceedings; and the selection of the neutral. 
 
The above conclusions cannot be drawn from the analysis of the various 
approaches to the enforcement of ADR agreements. This comment has shown 
that the German approach to enforcement is the most coercive, as it requires 
parties to take positive action to comply with their agreement. Such a coercive 
approach contradicts the approaches in Austria and England. Thus, it may be 
questionable whether harmonisation in this field is feasible. Furthermore, this 
inconsistency may lend itself to the conclusion that an ADR agreement can only 
be expected to be enforced in Germany. This is problematic, as parties contracting 
in Austria or England may be dissuaded from including ADR agreements in their 
commercial dealings.  
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